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IN THE

United States Circuit Court of Appeals

FOR THE NINTH dRCUIT*

EUGENE CHILBERG,
Plaintiff in Error,

vs. ^ No. 976.

R. T. LYNG,
Defendant in Error.

Upon Writ of Error to the District Court of the

United States for the District of Alaska.

SUPPLEMENTAL BRIEF FOR PLAIN-

TIFF IN ERROR.

On the oral argument of this cause, the following au-

thorities, which do not appear in the brief already on

file herein, were cited:

"If there is not anything upon the face of the in-

strument to exclude it, and it appears that a well-

established usage existed in reference to the subject-

matter to which it relates, when the instrument was
made, and such usage does not impair the express



terms of the instrument, and is not unreasonable or
in conflict with positive law, it may always be
shown, although its effect is to add incidents to the
contract or change the ordinary sense of certain

terms employed, because a knowledge thereof is es-

sential to give effect to the contract according to the

true intent of the parties thereto."

Clarke's Browne on Usages and Customs, p.

170,

"A general usage in a particular place, regulat-

ing certain matters, as sales on commission, mav al-

ways be shown when the usage is reasonable and not

contrary to law, and it will be presumed that every-

one dealing where such usage prevails, knows of

and deals in reference to it."

Id., p. 149.

Persons dealing with each other in a business in

which certain usages exist are presumed to deal with

reference thereto, unless such usages are expressly con-

tracted against, and it is competent to show what such

usages are.

Lupton vs. Nichols, 63 N. E. Rep., 477.

Either party may give evidence of a custom without

accompanying it with direct evidence that it was

known to the opposite party, provided he intends, on

all the evidence to be produced in the case, to show

that knowledge.

Lawson on Usages and Customs, Sec, i;8.



In Dodge vs. Favor et ai, 8i Mass., 82, plaintiff

sued defendants for services rendered by plaintiff's son.

Defendants offered to prove that it was customary in

the manufacturing establishments of Lowell (of which

they were one) to pay their employees monthly. They
did not offer to prove by direct testimony that the

plaintiff knew of this custom; but contended that they

could satisfy the jury on the evidence in the case that

he did know of it, and it was so argued to the jury.

This testimony was objected to by plaintiff, but the

Court admitted it. In sustaining the ruling of the

lower Court, it was said: " It is no doubt a general

" rule of law that a custom, unless it be one which is an-

" cient or of very common prevalence, and well known
" in the community, cannot be availed of unless the

" knowledge of it is brought home to the party who is

" to be affected by it. If, therefore, the defendants

" had not offered to show both the prevalence of the

" custom and the knowledge of it by the plaintiff, this

" objection to the proposed evidence should have been

" sustained, because if not shown to have been known
" to him, they were not entitled to use it against his will

" to their advantage. In such case, testimony to prove

" the existence of the custom would have been inadmis-

" sible, for it would have been useless to hear evidence

" of which no legitimate use could be made. The de-

" fendants preferred no claim in opposition to this rule,

" but they contended that upon the whole proof which

" would be produced on their part, it would appear,
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" and the jury would be satisfied, that the plaintiff did

"have knowledge of the custom; and they therefore

" accompanied their offer to prove it with an offer to

" prove also that it was known and understood by the

" plaintiff"."

The proper order being to prove the usage first and

the notice after^vards, evidence of the usage may well

be excluded when the party offering does not intimate

his intention to follow it by proof of knowledge of

some kind, either express or presumptive.

Lawson on Custoins and Usages, Sec. :;8.

In Bodfish vs. Fox, 23 Me., 00; ^Q Am. Dec. 611, it

was said that the true question for the consideration of

the jury in such case is whether the usage was so gen-

erally known and acted upon that the plaintiff, from

that and the other facts and circumstances proved,

must be presumed to have had reference to it; as in

such case it would become, as it were, a part of their

agreement, and binding upon them.

"The scope of an agent's authority is to be ascer-
tained by the necessities which are incident to the
act which an agent has to do. His action in the
matter will be estimated by the possibilities of the
trade in connection with which he transacts, and
these possibilities are modified by the usages of the
trade. It is in the power of the principal to define
the aeent's authority with a strictness which will
prevent the operation of the customs of the place or
trade. If he fails to do so. he must not compb.in if

his authority is interpreted by the ordinary usages
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of trade, and he finds himself bound by these, even

though he is ignorant of their existence. The char-

acter of the usage and its etfect upon the relation of

the parties must be considered before it is admitted

to affect a contract entered into by persons who are

ignorant of it. Some usages are so evidently tech-

nical that it would be wTong to suppose that persons

contracting without knowing them could reason-

ably anticipate their existence, or, the existence of

any in their factual connection. Many, on the other

hand, are so palpably matters of general conveni-

ence and belonging to a trade in such rapid growth,

that it must be presumed to be making its own laws

in the establishment of customs, that it is rirrht to

presume that the individual contracting, although

ignorant of the particular custom, must have been
aware of the existence of usages, may have surmised

their nature, and even if he did not, was at least wil-

ling to enter into a contract the precise terms of

which were unknown to him because the incidents

were to be attached by a usage of which he was ig-

norant. Just as one man trusts another to work for

him, with general authority as an agent, trusting to

the honor and honesty of the individual, so may one
trust a usage to regulate one's rights; for a usage is

the outcome of the honor, honesty, fair dealing and
convenience of a class of men."

Lawson on Law of Custom and Usage, bottom

of page 48, et seq.

Clark's Browne on Customs and Usages, Sec.

134-

"A person who deals in a particular market must
be taken to deal according: to the known f^eneral

and uniform custom or usage of that market, and
he who employs another to act for him at a par-

ticular place or market, must be taken as intending



that the business to be done will be done according
to the custom and usage of that place or market,
whether the principal, in fact, knew of the usage or
custom or not."

Bailey vs. Bensley, et al, 87 111., 556, citing

Story on Agency, Sees. 60, 96, 199, and other

authorities.

If there is evidence of an alleged usage, the question

as to whether it exists is one for the jury, and mere con-

flict in the evidence will not justify its exclusion.

Hinchborn vs. Bradley, 90 N. W., 592.

Kaufman vs. Manufacturing Co., 78 Iowa, 679;
16 Am. St., 462.

Whatever acts are usually done by agents in any par-

ticular business, employment or character, whatever

rights are usually exercised by them, and whatever du-

ties are usually attached to them, all such acts, rights

and duties are deemed to be incidents of the authority

confided to them in their particular business, employ-

ment or character. These, indeed, are in some cases so

w^ell known and so well defined in the common negotia-

tions of commerce, and by the frequent recognition of

courts of justice, as to become matters of legal intend-

ment and inference, and not to be open for inquiry or

controversy. In other cases, indeed, they may be fairly

open as matters of fact, to be established by suitable

proofs.



Story on Agency, Sec. io6.

Wharton on Agency, Sec. 696.

Cheeves, J., in Barksdale vs. Brown, 9 Am. Dec,

720, said:

"I doubt whether there can be a commercial usage
which can be deemed so palpably unreasonable as

not to be binding. A usage so unreasonable can
never grow up. The free course of trade will not
permit it; as well might a plant vegetate under a
great incumbent weight. That it is a usage itself is

proof of its reasonableness, so irrefragable that no
abstract reasoning can explain it away. The real

inquiry ought to be, 'Is it a usage?' Has it been
sufficiently established? To establish a usage, it

ought to be proved to be so general, uniform and
frequent as to warrant an inference that the party
against whom the benefit of it is claimed had a
knowledge of it, and contracted with reference to

it."

Chief Justice Thompson of Pennsylvania, in Mc-
Masters vs. Pennsylvania R. R. Co., 69 Pa. St., 374,

said that in modern times it would not be likely that

anything which was not reasonable would be suffered

to grow into a custom.

"Just as one man trusts another to work for him
with general authority as an agent, trusting to the

honor and honesty of the individual, so one may
trust a usage to regulate one's rights—for a usage is

the outcome of the honor, fair dealing and conveni-

ence of a class of men. The admissibility of proof

of a usage as against one who was ignorant of it is a

question which mieht well be left to be decided in

each individual case."
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Clarke's Browne on Usage, Sec. 136.

"The way in which usage is permitted to annex

incidents to written contracts, is another proof of

its relationship to the common law. Law annexes

various incidents to contracts, and these differ from
those annexed by usage only in the circumstance

that they claim their own recognition without proof,

while the others have to be evidenced."

Id., Sec. 137.

"It may be stated as a result of the authorities

that a usage may be proved to influence the con-

struction of the law, or to explain it, and that it may
be proved to influence the construction of a con-

tract, although contrary to some rule of general law,

and when proved it then becomes a question of fact,

whether the parties contracted in reference to it, or,

in other words, whether they adopted it as a part of

their contract in preference to the general law as the

rule for its interpretation, and this is properly a

question for the jury."

Renner vs. Columbia Bank, 9 Wheat. (U. S.),

587.

Isham vs. Fox, 7 Ohio St., 317.

Leach vs. Perkins, 17 Me., 462.

"It is essential to keep in mind that authority and

the instructions of the principal are not necessarily

identical. There may, of course, be cases wherein

the instructions constitute the authority—where
they are contemporaneous and coextensive with its

creation. But this is not necessarily or even ordinari-

ly true. The authority of the agent is the aggregate

of the powers which, in contemplation of law, the

principal has conferred upon the agent. It may



consist not only of what the principal said, but of

what he did or failed to do. Actions often speak
louder than words, and certainly the effect which
the law attributes to the words or conduct of the

principal cannot be changed by his declarations or

instructions.

"Usage, or what is customary in similar cases,

may contribute to determine the authority."

Meachem Outlines of Agency (2d Ed., 1903),

Sec. 138.

The principal case cited by defendant in error,

De Bussche vs. Alt, 8 L. R. Chanc. Div., 286, was an

action brought against a sub-agent who, with a full

knowledge that he could obtain a higher price for a

vessel consigned to him for sale, had purchased the

same at the minimum price fixed by the consignor of

his principal, and immediately sold it at an advance of

$85,000.00. The court there very properly held that the

defendant, having once been appointed to act as agent

for plaintiff in connection with the sale of his vessel,

could not change his position from that of agent to that

of purchaser, without the knowledge and consent of the

plaintiffs. It was further held that if such a transac-

tion were to be held valid so as to entitle the substitute

to make a profit out of it, it would open the door in a

variety of cases to agents, who could not themselves di-

rectly become purchasers, indirectly doing the same

thing through the intervention of substitutes and to the

commission of serious frauds upon principals.
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The act complained of in that case could not be justi-

fied by proof of any custom authorizing the same. The

act itself was violative of the established principle of

agency that the agent will not be allowed to make a

profit out of the agency or deal in the business thereof

for his own benefit, but must give the principal the

benefit of any advantage he may obtain. Acts which

are illegal cannot ripen into a custom recognized in

law. In the case at bar the custom sought to be proved

was one by which the agent made no profit at the ex-

pense of his principal, and which contravened no prin-

ciple of the law of agency. Such a custom is not con-

trary to any rule or principle of law, and an act malum

in se or malum prohibitum does not fall within the

custom. If plaintiff in error had obtained any advan-

tage over defendant in error in the transaction, he could

not successfully plead that he was justified by the cus-

tom, for such an act would be without the custom. A
custom is not illegal because it may present opportunity

for fraud, although it would be illegal if it attempted

to sanction fraud, or any other act contrary to law.

The custom sought to be proved in this case was one

that was brought into being by the necessities of the

mining brokerage business. It conflicts with no rule of

law, and is not unreasonable. The agent makes no

profit through the custom and the principal loses noth-

ing. It does not vary or alter the terms of a contract,

because it can be read into the contract without making

the same contradictory or absurd.
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For the foregoing reasons we submit that the court

should have admitted evidence of the existence of the

custom pleaded by plaintiff in error, and should also

have permitted the introduction of any evidence which

tended to show on the part of defendant in error either

actual or implied knowledge of it.

Respectfully,

W. V. RiNEHART, Jr.,

Ballinger, Ronald & Battle,

Attorneys for Plaintiff in Error.

J. J. Kennedy,

Of Counsel.




